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§91.11

Subpart B—Standards for
Determining Age Discrimination

§91.11 Rules against age discrimina-
tion.

The rules stated in this section are
limited by the exceptions contained in
§§91.13 and 91.14 of these regulations.

(a) General rule: No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under, any program
or activity receiving Federal financial
assistance.

(b) Specific rules: A recipient may
not, in any program or activity receiv-
ing Federal financial assistance, di-
rectly or through contractual licens-
ing, or other arrangements, use age
distinctions or take any other actions
which have the effect, on the basis of
age, of:

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance; or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this
section do not necessarily constitute a
complete list.

§91.12 Definitions of normal operation
and statutory objective.

For purposes of §§91.13 and 91.14, the
terms normal operation and statutory ob-
jective shall have the following mean-
ing:

(a) Normal operation means the oper-
ation of a program or activity without
significant changes that would impair
its ability to meet its objectives.

(b) Statutory objective means any pur-
pose of a program or activity expressly
stated in any Federal statute, State
statute, or local statute or ordinance
adopted by an elected, general purpose
legislative body.

45 CFR Subtitle A (10-1-12 Edition)

§91.13 Exceptions to the rules against
age discrimination: Normal oper-
ation or statutory objective of any
program or activity.

A recipient is permitted to take an
action, otherwise prohibited by §91.11,
if the action reasonably takes into ac-
count age as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
or activity. An action reasonably takes
into account age as a factor necessary
to the normal operation or the achieve-
ment of any statutory objective of a
program or activity, if:

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(b) The other characteristic(s) must
be measured or approximated in order
for the normal operation of the pro-
gram or activity to continue, or to
achieve any statutory objective of the
program or activity; and

(c) The other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic(s) are
impractical to measure directly on an
individual basis.

§91.14 Exceptions to the rules against
age discrimination: Reasonable fac-
tors other than age.

A recipient is permitted to take an
action otherwise prohibited by §91.11
which is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.

§91.15 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in §§91.13 and
91.14 is on the recipient of Federal fi-
nancial assistance.

§91.16 Affirmative action by recipient.

Even in the absence of a finding of
discrimination, a recipient may take
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affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s
program or activity on the basis of age.

§91.17 Special benefits for children
and the elderly.

If a recipient operating a program or
activity provides special benefits to
the elderly or to children, such use of
age distinctions shall be presumed to
be necessary to the normal operation
of the program or activity, notwith-
standing the provisions of §91.13.

[47 FR 578568, Dec. 28, 1982, as amended at 70
FR 24322, May 9, 2005]

§91.18 Age distinctions contained in
HHS regulations.

Any age distinctions contained in a
rule or regulation issued by HHS shall
be presumed to be necessary to the
achievement of a statutory objective of
the program or activity to which the
rule or regulation applies, notwith-
standing the provisions of §91.13.

[47 FR 57858, Dec. 28, 1982, as amended at 70
FR 24322, May 9, 2005]

Subpart C—Duties of HHS
Recipients

§91.31 General responsibilities.

Each HHS recipient has primary re-
sponsibility to ensure that its pro-
grams or activities are in compliance
with the Act and these regulations, and
shall take steps to eliminate violations
of the Act. A recipient also has respon-
sibility to maintain records, provide
information, and to afford HHS access
to its records to the extent HHS finds
necessary to determine whether the re-
cipient is in compliance with the Act
and these regulations.

[47 FR 57858, Dec. 28, 1982, as amended at 70
FR 24322, May 9, 2005]

§91.32 Notice to subrecipients and
beneficiaries.

(a) Where a recipient passes on Fed-
eral financial assistance from HHS to
subrecipients, the recipient shall pro-
vide the subrecipients written notice of
their obligations under the Act and
these regulations.

(b) Each recipient shall make nec-
essary information about the Act and

§91.34

these regulations available to its bene-
ficiaries in order to inform them about
the protections against discrimination
provided by the Act and these regula-
tions.

[47 FR 57858, Dec. 28, 1982, as amended at 70
FR 24322, May 9, 2005]

§91.33 Assurance of compliance and
recipient assessment of age distinc-
tions.

(a) Each recipient of Federal finan-
cial assistance from HHS shall sign a
written assurance as specified by HHS
that it will comply with the Act and
these regulations.

(b) Recipient assessment of age distinc-
tions. (1) As part of a compliance review
under §91.41 or complaint investigation
under §91.44, HHS may require a recipi-
ent employing the equivalent of 15 or
more employees to complete a written
self-evaluation, in a manner specified
by the responsible Department official,
of any age distinction imposed in its
program or activity receiving Federal
financial assistance from HHS to assess
the recipient’s compliance with the
Act.

(2) Whenever an assessment indicates
a violation of the Act and the HHS reg-
ulations, the recipient shall take cor-
rective action.

§91.34 Information requirements.

Each recipient shall:

(a) Keep records in a form and con-
taining information which HHS deter-
mines may be necessary to ascertain
whether the recipient is complying
with the Act and these regulations.

(b) Provide to HHS, upon request, in-
formation and reports which HHS de-
termines are necessary to ascertain
whether the recipient is complying
with the Act and these regulations.

(c) Permit reasonable access by HHS
to the books, records, accounts, and
other recipient facilities and sources of
information to the extent HHS deter-
mines is necessary to ascertain wheth-
er the recipient is complying with the
Act and these regulations.
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